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MVEMORANDUM OPI NI ON

SW FT, Judge: Because petitioner’s plan provisions were not
anended to conformto statutory requirenents, respondent
retroactively revoked petitioner’s tax-exenpt status as a

gualified profit-sharing plan under section 401(a)! for 2001 and

1Unl ess otherwi se indicated, all section references are to
(continued. . .)
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subsequent years. Petitioner seeks declaratory judgnent relief
as to the qualifying status of the plan. Respondent nobves under
Rul e 121 for summary judgnent.

Backgr ound

In Florida in the early 1970s David S. Swan, Jr., began a
real estate business under the nanme David S. Swan, Jr., P.A
(Swan P.A).2 On January 1, 1976, Swan P. A established the
Christy & Swan Profit Sharing Plan (the plan), petitioner herein.
Swan P. A is the enployer-sponsor and adm nistrator of the plan.
For the years in issue M. Swan was the only participant and al so
served as trustee of the plan.

On Septenber 24, 1986, respondent issued a favorable
determ nation letter concluding that the plan was a qualified
t ax- exenpt retirenent plan under section 401(a).

During 2000 and 2001 Congress enacted a nunber of changes
relating to qualified retirenment plans in the Coomunity Renewal
Tax Relief Act of 2000 (CRA), appendix G of the Consolidated

Appropriations Act, 2001, Pub. L. 106-554, 114 Stat. 2763 (2000),

Y(...continued)
the I nternal Revenue Code (Code) applicable to the years before
us, and all Rule references are to the Tax Court Rul es of
Practice and Procedure.

2Petitioner’s principal office was located in Florida at the
time of filing the petition.
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and the Economc Gowth and Tax Relief Reconciliation Act of 2001
(EGTRRA), Pub. L. 107-16, 115 Stat. 38.3

On March 21, 2006, the plan filed its Form 5500- EZ, Annual
Return of One-Participant (Owmers and Their Spouses) Retirenent
Plan, for its 2005 plan year

Before the initiation of respondent’s audit of petitioner in
June 2007, the plan was not anmended to conply with any of the
requi renents of the above-referenced statutory amendnents.

On June 8, 2007, respondent began his exam nation of
petitioner’s Form 5500- EZ for 2005.

On August 21, 2007, M. Swan, as trustee, signed and
provi ded to respondent a “Declaration” in which petitioner stated
generally that the plan was “anmended” by general reference to
incorporate all statutory and regul atory anmendnents necessary to

retain qualified status under section 401(a).*

3The specific changes to qualified retirenment plans required
by these statutory anmendnents are described in sone detail infra.

‘M. Swan’s August 21, 2007, Declaration stated as foll ows:

Ef fective January 1, 1984 and extending indefinitely
into the future, this Plan hereby accepts
uncondi tionally any and all revisions, nodifications,
changes, deletions, additions, term nations, and ot her
alterations that the Departnent of the Treasury may
assess against this Plan with or without notification
in any manner to the Trustee of the Plan. Any such
revisions, nodifications, changes, deletions,
additions, termnations, and other alterations wl|l
automatically becone an integral part of this plan
with an effective date equal to the required effective
(continued. . .)
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On August 30, 2007, respondent sent petitioner a Form 886-A,
Expl anation of Itens, which stated that in respondent’s opinion
the plan had not been anended to reflect required statutory
changes. Respondent al so expl ai ned his closing agreenent
program °

On Septenber 18, 2007, M. Swan on behal f of petitioner sent
respondent a letter in which he asserted that the plan had ceased
to exist and that the plan had matured into a “Repository Trust”,
havi ng di scontinued contributions and the adm ssion of new
participants. M. Swan stated in his letter to respondent: “As

such, any subsequent rules or |laws applicable to profit sharing

4(C...continued)

date of any such revisions, nodifications, changes,
del etions, additions, term nations, and ot her
alterations required.

SRespondent described the cl osing agreenent program as
fol | ows:

A pl an sponsor that does not cone forward to the IRS,
but which instead is discovered on audit to have
significant problens in its plan, is entitled under the
audit correction programto preserve the tax benefits
associated with properly nmaintained retirenent plans.
Under this program the plan sponsor pays a reasonable
sanction that is based on an anount that is directly
related to the anount of tax benefits preserved. The
sanction inposed will bear a reasonable relationship to
the nature, extent and severity of the failure, taking
into account the extent to which correction occurred
before audit.

See Rev. Proc. 2008-50, 2008-35 |1.R B. 464. Petitioner did not
participate in respondent’s closing agreenent program
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pl ans are not applicable as this Plan ceased to be a Profit
Sharing Plan as of 1/1/01.”

On Septenber 28, 2007, respondent sent to petitioner a
revi sed Form 886-A, which stated that the plan had failed to
tinmely anmend consistent with the above-referenced statutory
requirenents. In this letter respondent once again expl ained the
cl osing agreenent program Again, M. Swan inforned respondent
that the plan would not be participating in the closing agreenent
pr ogr am

On Decenber 20, 2007, respondent nailed petitioner a letter
stating that petitioner’s case would be closed with the unagreed
revocation of the plan’s tax-exenpt status as a qualified profit-
sharing plan under section 401(a).

On Decenber 26, 2007, M. Swan sent respondent a letter in
whi ch he, as trustee of the plan, stated his intent to abandon
all future discussions with respondent regardi ng the tax-exenpt
qualified status of the plan and to take the issue to court.

On July 9, 2009, respondent sent M. Swan a letter informng
M. Swan that disqualification of the plan was necessary because
the plan had failed to tinely anmend regardl ess of whether the
plan still permtted contributions or adm ssion of new
partici pants.

On July 24, 2009, respondent sent to M. Swan a final

revocation letter with regard to the plan’s tax-exenpt status.
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This letter was returned to respondent unclainmed by M. Swan or
by petitioner.?®

On August 17, 2009, M. Swan on behalf of petitioner sent
respondent a letter explaining that the plan was so sinple that
any new statutory requirenents could not possibly affect or be
applicable to the plan.

On Septenber 16, 2009, respondent sent a second final
revocation letter to M. Swan as trustee of the plan stating that
the plan’s qualified status for the plan year endi ng Decenber 31,
2001, and for subsequent years was revoked.

On Cctober 6, 2009, petitioner filed the petition herein
seeking a declaratory judgnent that the plan had not lost its
status as a qualifying plan under section 401(a).

Di scussi on

Summary judgnent nmay be an appropriate nmethod for resolving
a declaratory judgnment action. Rule 217(b)(2). Wen no materi al
fact remains at issue, we may grant summary judgnent as a matter

of law. Rule 121(b); Fla. Country Cubs, Inc. v. Conm SsSioner,

122 T.C. 73, 75-76 (2004), affd. on other grounds 404 F.3d 1291

(11th G r. 2005).

SPetitioner argues that because respondent’s July 24, 2009,
letter was not sent to the plan or to M. Swan in his capacity as
a trustee thereof, the letter was defective. W address this
issue in greater detail infra.
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The party noving for sunmmary judgnment bears the burden of
provi ng that no genuine issue of material fact exists.

Sundstrand Corp. v. Conm ssioner, 98 T.C 518, 520 (1992), affd.

17 F.3d 965 (7th Cr. 1994). Al facts are viewed in the |ight
nost favorable to the nonnoving party. [d. Were, however, a
nmotion for summary judgnent has been properly nmade and support ed,
t he opposing party may not rest upon nere allegations or denials
but nmust by affidavits or otherwi se set forth specific facts
showi ng that there is a genuine issue for trial. Rule 121(d);

Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986); Sundstrand

Corp. v. Commi ssioner, supra at 520.

The burden of establishing the nonexi stence of a genuine
factual issue is on the party noving for summary judgnent; and
where the evidentiary matter in support of the notion does not
establish the absence of a genuine issue, we will deny summary

judgment. Adickes v. S .H Kress & Co., 398 U. S. 144, 160 (1970);

Robi nson v. Comm ssioner, T.C. Mnob. 2005-70.

Section 401(a) sets forth the requirenents that nust be net
by a trust formng part of a profit-sharing plan in order for the
trust to be eligible for favorable tax treatnent. Section
7476(a) confers jurisdiction on this Court to issue declaratory
judgnments as to the initial and continuing qualification of a
retirement plan under section 401(a). In a declaratory judgnent

action, we are limted to deciding whether respondent, in making



- 8 -
a determnation as to the initial or continuing qualification of
a retirenment plan under section 401(a), properly applied the

relevant law to the facts presented. Stepnowski v. Comm Ssioner,

124 T.C. 198, 204 (2005), affd. 456 F.3d 320 (3d Cr. 2006);

Thonpson v. Conm ssioner, 71 T.C. 32, 36-37 (1978); see also

Simons v. Conmissioner, T.C Meno. 1995-422 (noting that section

7476 “does not provide a broad grant of authority to the Court to
conduct a review of factual matters related to controversies over
retirement plans and to fashion equitable renedies to resolve
t hese controversies”).

Respondent has broad di scretion under section 7805(b) to
revoke a ruling retroactively, and his determ nation is
reviewabl e by the courts only for abuse of discretion. Auto.

Cub of Mch. v. Conm ssioner, 353 U S. 180, 184 (1957); Va.

Educ. Fund v. Comm ssioner, 85 T.C 743, 752 (1985), affd. 799

F.2d 903 (4th Gr. 1986). Wth regard to retroactive revocation
of a prior favorable ruling, respondent has stated as foll ows:

(5) Except in rare or unusual circunstances, the
revocation or nodification of a ruling will not be
applied retroactively with respect to the taxpayer to
whomthe ruling was originally issued or to a taxpayer
whose tax liability was directly involved in such
ruling if (i) there has been no m sstatenent or
om ssion of material facts, (ii) the facts subsequently
devel oped are not materially different fromthe facts
on which the ruling was based, (iii) there has been no
change in the applicable law, (iv) the ruling was
originally issued with respect to a prospective or
proposed transaction, and (v) the taxpayer directly
involved in the ruling acted in good faith in reliance
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upon the ruling and the retroactive revocation would be
to his detrinent. * * *

Sec. 601.201(1)(5), Statenent of Procedural Rules (enphasis
added) .

In this case, respondent’s basis for retroactively revoking
the plan’s qualifying status under section 401(a) is that the
pl an was not anmended to incorporate statutory requirenments
enact ed during 2000 and 2001.

Petitioner raises five argunents, which we discuss bel ow
Ti el i ness

Petitioner argues that respondent’s Septenber 16, 2009,
letter was not tinely.” Petitioner clains that the “statute of
[imtations” for the plan’s 2005 year expired on July 31, 2009,°8
and that respondent therefore was barred fromrevoking the plan’s
t ax- exenpt status for 2005 and earlier plan years. Petitioner’s

argunent is without nerit.

'For the limted purpose of petitioner’s tineliness
contention, we assune arguendo that respondent’s July 24, 2009,
final revocation |letter was, as petitioner asserts, defective and
t hus voi d.

8July 31, 2009, is 3 years after petitioner’s 2005 Form
5500- EZ was due. Generally, a Form 5500-EZ nust be filed by the
| ast day of the seventh cal endar nonth after the end of the plan
year. Petitioner’s 2005 plan year ended on Dec. 31, 2005.
Wt hout extensions, the last day to file the plan’s 2005 Form
5500- EZ was July 31, 2006.
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The period of limtations prescribed by section 6501(a)® is
alimtation on the assessnent and collection of taxes; it does
not limt respondent’s broad authority to audit retirenment plans
and, if appropriate, to revoke retroactively a favorable
determnation letter. The period of [imtations prescribed by
section 6501(a) is applicable neither to proceedi ngs under
section 7476 nor to respondent’s determ nations regarding the
continued qualification of retirenent plans under section 401(a),
as they do not involve the inposition of any tax.!® Yarish

Consulting, Inc. v. Conmm ssioner, T.C. Menp. 2010-174; Robl ene

Inc. v. Conm ssioner, T.C Meno. 1999-161. Accordingly,

respondent’ s revocation action was not inproper by operation of
any period of limtations.

| ncorrect I nformation

Petitioner asserts that exhibits 14 and 15 attached to
respondent’s notion for summary judgnent (purporting to represent

petitioner’s 2006 and 2005 Forns 5500-EZ, respectively) are

°Sec. 6501(a) provides in part: “Except as otherwi se
provided in this section, the anount of any tax inposed by this
title shall be assessed within 3 years after the return was filed
* * * and no proceeding in court wthout assessnent for the
col l ection of such tax shall be begun after the expiration of
such period.”

There are five jurisdictional limtations set forth in
sec. 7476(b) restricting this Court’s authority to nmake
declaratory judgnents. All five jurisdictional requirenents have
been net in this case.
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“frauds” and that any revocation action by respondent based
t hereon nust be erroneous. W disagree.

Exhibits 14 and 15 attached to respondent’s notion for
summary judgnent are identical to Exhibits 14-R and 15-R
respectively, of the admnistrative record filed herein.
Cenerally, the facts represented in an adm nistrative record are

assunmed to be true. Rule 217(b); Romann v. Conm ssioner, 111

T.C. 273, 274 (1998). Petitioner offers no evidentiary support
for the contention that respondent’s exhibits are fraudul ent or
incorrect. Mere allegations by the taxpayer are insufficient to
show t he exi stence of a genuine issue for trial. Rule 121(d);

Celotex Corp. v. Catrett, 477 U S. at 324; Sundstrand Corp. V.

Conmi ssioner, 98 T.C. at 520.

Rev. Rul. 69-157, 1969-1 C.B. 115

Petitioner argues that notwithstanding its failure to tinely
amend for statutory changes, the plan retained its qualified
status pursuant to Rev. Rul. 69-157, supra.

This revenue ruling addresses the issue of whether a trust
retains its exenpt status where a plan has discontinued
contributions but otherwi se continues in effect until all assets
have been distributed fromthe plan’s trust. This ruling does
not address the issue of a plan’s qualified status where a pl an
has failed to tinely anend as required by statutory changes.

Petitioner’s reliance on Rev. Rul. 69-157, supra, is msplaced.



Repository Trust

Petitioner argues that because the plan in 2001 di sconti nued
receiving contributions and barred adm ssion of new participants,
the plan ceased to exist and thereafter matured into a
“Repository Trust”. \hat petitioner neans by the term
“Repository Trust” is not clear;! however, we believe petitioner
argues that the plan termnated in or around 2001 and therefore
was not required to amend for the above-referenced statutory
enact nents. W di sagree.

Retirement plan termnations are formal events that have
distinct requirenments. Notably, formal plan term nations require
that term nation dates be established, the benefits of plan
participants (and other liabilities under the plans) be
determined with respect to the termnation date, and all plan
assets be distributed to satisfy those liabilities in accordance
with the terns of the plan as soon as admnistratively feasible
after the termnation date. Rev. Rul. 89-87, 1989-2 C.B. 81.
Petitioner offers no evidence to show that the plan has been
formally term nated, and petitioner’s reliance on the allegation
that the plan discontinued receiving contributions and barred

adm ssion of new participants thereby causing a term nation of

1Respondent suggests that petitioner is referring to a
“wasting trust” or a trust that remains in effect after a plan
has been term nated for the purpose of distributing plan assets.
See, e.g., Rev. Rul. 89-87, 1989-2 C B. 81.
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the plan is insufficient to create a genuine issue for trial.

See Rule 121(d); Celotex Corp. v. Catrett, supra at 324;

Sundstrand Corp. v. Conm ssioner, supra at 520.

Term nation of a retirenent plan will always cause a
di sconti nuance of contributions, but a discontinuance of
contributions mght occur without a formal term nation of the

plan. Tionesta Sand & Gravel, Inc. v. Conmm ssioner, 73 T.C 758,

762 (1980), affd. wi thout published opinion 642 F.2d 444 (3d G
1981). As noted above, Rev. Rul. 69-157, supra, provides that a
trust which is part of a qualified plan--and has not been
formally termnated--may retain its tax-exenpt status despite the
fact that contributions have been di sconti nued. Because no
formal term nation occurred, the plan was still required to
conply with the requirenents of section 401(a) in order for the
plan to be eligible for continued favorable tax treatnent.

No Meani ngful Pur pose

Respondent’s basis for retroactively revoking the plan's
qual i fyi ng status under section 401(a) is that the provisions of
the plan were not anended to conformto certain changes in
applicable law. Petitioner has admtted this failure.
Petitioner argues, however, that because the plan was so sinple,
there was no need to anend the plan for statutory changes that

woul d have had no effect on the operation of the plan. According
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to petitioner, any anendnents to the plan would have had no
meani ngf ul purpose. W disagree with petitioner.

A qualified profit-sharing plan nust neet statutory
requi renents both by its terns and in its operations. Buzzetta

Constr. Corp. v. Conmm ssioner, 92 T.C 641, 646 (1989). The

eval uation of the plan’s failure to amend to neet statutory
changes nust be nade in the context of what m ght have happened,
not what actually occurred, during the years in issue. Basch

Engg. Inc. v. Comm ssioner, T.C Meno. 1990-212. I n that

context, we review briefly the anendnents to the plan that were
requi red by the above-referenced statutory changes.

The Community Renewal Tax Relief Act of 2000

CRA was enacted on Decenber 21, 2000.!'2 CRA sec. 314(e),
114 Stat. 2763A-643, anended, inter alia, section 415(c)(3)(D) of
the Code to require that a plan broaden its definition of
conpensation to include qualified transportation fringe benefits
under section 132(f). The plan was never anended to include
qualified transportation fringe benefits described in section

132(f) as required by the CRA.¥* The fact that no such fringe

12Thi s amendnment had retroactive effect, relating back to
t he Taxpayer Relief Act of 1997, Pub. L. 105-34, 111 Stat. 788.

3The pl an provi ded:

1.19 “415 Conpensation” with respect to any Parti ci pant

means such Participant’s wages as defined in Code

Section 3401(a) and all other paynents of conpensation
(continued. . .)
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benefits were provided by Swan P. AL does not cure this defect.
“[T]he fact that the defective plan provision did not becone
operative does not nean that the plan neets the [statutory]

requi renents”. Tionesta Sand & Gravel, Inc. v. Conm ssioner,

supra at 764. It is possible that during the years in issue Swan
P. A, could have provided qualified transportation fringe benefits
to its enployee(s) under section 132(f), and these benefits would
have to have been included in the plan’s definition of

conpensati on.

13(...continued)

by the Enployer (in the course of the Enployer’s trade
or business) for a Calendar Year ending with or within
the Plan Year for which the Enployer is required to
furnish the Participant a witten statenent under Code
Sections 6041(d), 6051(a)(3) and 6052. *“415
Conmpensation” nust be determ ned without regard to any
rul es under Code Section 3401(a) that |limt the
remuneration included in wages based on the nature or

| ocation of the enploynent or the services perforned
(such as the exception for agricultural |abor in Code
Section 3401(a)(2)).

For Pl an Years begi nning after Decenber 31, 1997, for
pur poses of this Section, the determ nation of “415
Compensation” shall include any elective deferral (as
defined in Code Section 402(g)(3)), and any anount
which is contributed or deferred by the Enployer at the
el ection of the Participant and which is not includible
in the gross inconme of the Participant by reason of
Code Sections 125 or 457

If, in connection with the adoption of this amendnent
and restatenent, the definition of “415 Conpensati on”
has been nodified, then, for Plan Years prior to the
Pl an Year which includes the adoption date of this
amendnent and restatenent, “415 Conpensati on” mneans
conpensati on determ ned pursuant to the Plan then in
effect.
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The Econonmic G owh and Tax Relief Reconciliation Act of 2001

EGTRRA was enacted on June 7, 2001.'* EGTRRA secs.
641(a) (1) (A and (b)(2), 115 Stat. 118, 120, required qualified
plans to anmend their definition of an eligible retirenent plan to
i nclude eligible deferred conpensation plans under section 457(Db)
and annuity contracts under section 403(b), respectively. The
plan’s definition of eligible retirenent plan was never anmended
to include annuity contracts or eligible deferred conpensation

plans.® The fact that no such annuity contracts or eligible

14Thi s amendnent applies to distributions occurring after
Dec. 31, 2001. EGTRRA sec. 641(f)(1), 115 Stat. 121.

13The pl an provi ded:

7.11 DI RECT ROLLOVER--(a) Notw t hstandi ng any provision
of the Plan to the contrary that would otherwise [imt
a distributee’s election under this Section, a
distributee may el ect, at the tine and in the manner
prescri bed by the Adm nistrator, to have any portion of
an eligible rollover distribution that is equal to at

| east $500 paid directly to an eligible retirenent plan
specified by the distributee in a direct rollover.

(b) For purposes of this Section the foll ow ng
definitions shall apply:

(1) An eligible rollover distribution is any
distribution of all or any portion of the balance to
the credit of the distributee, except that an eligible
roll over distribution does not include: any
distribution that is one of--a series of substantially
equal periodic paynents (not |ess frequently than
annual ly) made for the life (or life expectancy) of the
distributee or the joint lives (or joint life
expectancies) of the distributee and the distributee’s
desi gnat ed beneficiary, or for a specified period of
ten years or nore; any distribution to the extent such
(continued. . .)
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deferred conpensation plans were part of the plan during the
years in issue does not cure this defect in the plan.

EGTRAA sec. 657(a)(1), 115 Stat. 135, anended section
401(a) (31) of the Code by addi ng subparagraph (B) requiring that
mandat ory di stributions greater than $1, 000 but |ess than $5, 000
froma qualified plan be paid in a direct rollover to an
individual retirenment plan if the distributee fails to make a

distribution election and that the plan adm nistrator provide the

15, .. conti nued)

distribution is required under Code Section 401(a)(9);
the portion of any other distribution that is not
includible in gross incone (determ ned without regard
to the exclusion for net unrealized appreciation with
respect to enployer securities); and any ot her
distribution that is reasonably expected to total |ess
t han $200 during a year.

(2) An eligible retirenent plan is an individual
retirement account described in Code Section 408(a), an
i ndividual retirenment annuity described in Code Section
408(b), an annuity plan described in Code Section
403(a), or a qualified trust described in Code Section
401(a), that accepts the distributee s eligible
rollover distribution. However, in the case of an
eligible rollover distribution to the surviving spouse,
an eligible retirement plan is an individual retirenent
account or individual retirenment annuity.

(3) Adistributee includes an Enpl oyee or forner

Enpl oyee. In addition, the Enployee’ s or fornmer

Enpl oyee’ s surviving spouse and the Enpl oyee’s or
former Enpl oyee’ s spouse or former spouse who is the
al ternate payee under a qualified donestic relations
order, as defined in Code Section 414(p), are
distributees wwth regard to the interest of the spouse
or former spouse.

(4) Adirect rollover is a paynent by the Plan to the
eligible retirement plan specified by the distributee.
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distributee witten notice thereof.!® A review of the plan shows
no inclusion of either the automatic rollover provision or the
notice provision required by anmended section 401(a)(31)(B)

Concl usi on

The requirenments that a plan nust satisfy for qualification
under section 401(a) mnmust be strictly nmet. Vague, general
references in plan correspondence to such requirenents are
insufficient. “Congress has decided that these changes are
necessary in the retirement plan area and we do not second guess

its wisdom” Hamlin Dev. Co. v. Comm ssioner, T.C Meno. 1993-

89.

Reviewing the facts in the light nost favorable to
petitioner, we conclude that no genuine issue of material fact
exists requiring a trial, and that, as a matter of | aw,

respondent is entitled to summary judgnent.

18Thi s amendnent applies to distributions occurring after
Mar. 28, 2005. EGIRRA sec. 657(d), 115 Stat. 137, provides:
“The anmendnents nmade by this section shall apply to distributions
made after final regulations inplenmenting subsection (c)(2)(A
are prescribed.” The regulations referenced in EGIRRA sec.
657(c)(2)(A), 115 Stat. 137, relate to safe harbor provisions
pronul gated by the Departnent of Labor (DOL) pertaining to sec.
401(a) (31)(B) of the Code. These DOL regul ations were issued on
Sept. 28, 2004, and becane effective on Mar. 28, 2005. See 29
C.F.R sec. 2550.404a-2(e) (2005).
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I n reaching our decision, we have considered all of the
argunments raised by petitioner, and to the extent not nentioned

herein, we conclude they are noot, irrelevant, or without nerit.

An appropriate order and

decision will be entered

for respondent.




